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the Commission and its appropriate
Federal banking agency, if any.

(c) Repurchase of loans subsequently
determined to be mon-qualified after clos-
ing. A sponsor that has relied on the
exemption provided in paragraph (b) of
this section with respect to a
securitization transaction shall not
lose such exemption with respect to
such transaction if, after closing of the
securitization transaction, it is deter-
mined that one or more of the residen-
tial mortgage loans collateralizing the
asset-backed securities does not meet
all of the criteria to be a qualified resi-
dential mortgage provided that:

(1) The depositor complied with the
certification requirement set forth in
paragraph (b)(4) of this section;

(2) The sponsor repurchases the
loan(s) from the issuing entity at a
price at least equal to the remaining
aggregate unpaid principal balance and
accrued interest on the loan(s) no later
than 90 days after the determination
that the loans do not satisfy the re-
quirements to be a qualified residential
mortgage; and

(3) The sponsor promptly notifies, or
causes to be notified, the holders of the
asset-backed securities issued in the
securitization transaction of any
loan(s) included in such securitization
transaction that is (or are) required to
be repurchased by the sponsor pursuant
to paragraph (c)(2) of this section, in-
cluding the amount of such repur-
chased loan(s) and the cause for such
repurchase.

§244.14 Definitions applicable to
qualifying commercial loans, quali-
fying commercial real estate loans,
and qualifying automobile loans.

The following definitions apply for
purposes of §§244.15 through 244.18:

Appraisal Standards Board means the
board of the Appraisal Foundation that
develops, interprets, and amends the
Uniform Standards of Professional Ap-
praisal Practice (USPAP), establishing
generally accepted standards for the
appraisal profession.

Automobile loan:

(1) Means any loan to an individual
to finance the purchase of, and that is
secured by a first lien on, a passenger
car or other passenger vehicle, such as
a minivan, van, sport-utility vehicle,
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pickup truck, or similar light truck for
personal, family, or household use; and

(2) Does not include any:

(i) Loan to finance fleet sales;

(i1) Personal cash loan secured by a
previously purchased automobile;

(iii) Loan to finance the purchase of
a commercial vehicle or farm equip-
ment that is not used for personal,
family, or household purposes;

(iv) Lease financing;

(v) Loan to finance the purchase of a
vehicle with a salvage title; or

(vi) Loan to finance the purchase of a
vehicle intended to be used for scrap or
parts.

Combined loan-to-value (CLTV) ratio
means, at the time of origination, the
sum of the principal balance of a first-
lien mortgage loan on the property,
plus the principal balance of any jun-
ior-lien mortgage loan that, to the
creditor’s knowledge, would exist at
the closing of the transaction and that
is secured by the same property, di-
vided by:

(1) For acquisition funding, the lesser
of the purchase price or the estimated
market value of the real property
based on an appraisal that meets the
requirements set forth in
§244.17(a)(2)(ii); or

(2) For refinancing, the estimated
market value of the real property
based on an appraisal that meets the
requirements set forth in
§244.17(a)(2)(ii).

Commercial loan means a secured or
unsecured loan to a company or an in-
dividual for business purposes, other
than any:

(1) Loan to purchase or refinance a
one-to-four family residential prop-
erty;

(2) Commercial real estate loan.

Commercial real estate (CRE) loan
means:

(1) A loan secured by a property with
five or more single family units, or by
nonfarm nonresidential real property,
the primary source (50 percent or more)
of repayment for which is expected to
be:

(i) The proceeds of the sale, refi-
nancing, or permanent financing of the
property; or

(i1) Rental income associated with
the property;
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(2) Lioans secured by improved land if
the obligor owns the fee interest in the
land and the land is leased to a third
party who owns all improvements on
the land, and the improvements are
nonresidential or residential with five
or more single family units; and

(3) Does not include:

(i) A land development and construc-
tion loan (including 1- to 4-family resi-
dential or commercial construction
loans);

(ii) Any other land loan; or

(iii) An unsecured loan to a devel-
oper.

Debt
means:

(1) For qualifying leased CRE loans,
qualifying multi-family loans, and
other CRE loans:

(i) The annual NOI less the annual re-
placement reserve of the CRE property
at the time of origination of the CRE
loan(s) divided by

(ii) The sum of the borrower’s annual
payments for principal and interest
(calculated at the fully-indexed rate)
on any debt obligation.

(2) For commercial loans:

(i) The borrower’s EBITDA as of the
most recently completed fiscal year di-
vided by

(ii) The sum of the borrower’s annual
payments for principal and interest on
all debt obligations.

Debt to income (DTI) ratio means the
borrower’s total debt, including the
monthly amount due on the auto-
mobile loan, divided by the borrower’s
monthly income.

Earnings before interest, taxes, depre-
ciation, and amortication (EBITDA)
means the annual income of a business
before expenses for interest, taxes, de-
preciation and amortization are de-
ducted, as determined in accordance
with GAAP.

Environmental risk assessment means a
process for determining whether a
property is contaminated or exposed to
any condition or substance that could
result in contamination that has an ad-
verse effect on the market value of the
property or the realization of the col-
lateral value.

First lien means a lien or encum-
brance on property that has priority
over all other liens or encumbrances on
the property.

service coverage (DSC) ratio
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Junior lien means a lien or encum-
brance on property that is lower in pri-
ority relative to other liens or encum-
brances on the property.

Leverage ratio means the borrower’s
total debt divided by the borrower’s
EBITDA.

Loan-to-value (LTV) ratio means, at
the time of origination, the principal
balance of a first-lien mortgage loan on
the property divided by:

(1) For acquisition funding, the lesser
of the purchase price or the estimated
market value of the real property
based on an appraisal that meets the
requirements set forth in
§244.17(a)(2)(ii); or

(2) For refinancing, the estimated
market value of the real property
based on an appraisal that meets the
requirements set forth in
§244.17(a)(2)(ii).

Model year means the year deter-
mined by the manufacturer and re-
flected on the vehicle’s Motor Vehicle
Title as part of the vehicle description.

Net operating income (NOI) refers to
the income a CRE property generates
for the owner after all expenses have
been deducted for federal income tax
purposes, except for depreciation, debt
service expenses, and federal and state
income taxes, and excluding any un-
usual and nonrecurring items of in-
come.

Operating affiliate means an affiliate
of a borrower that is a lessor or similar
party with respect to the commercial
real estate securing the loan.

Payments-in-kind means payments of
accrued interest that are not paid in
cash when due, and instead are paid by
increasing the principal balance of the
loan or by providing equity in the bor-
rowing company.

Purchase money  security interest
means a security interest in property
that secures the obligation of the obli-
gor incurred as all or part of the price
of the property.

Purchase price means the amount
paid by the borrower for the vehicle
net of any incentive payments or man-
ufacturer cash rebates.

Qualified tenant means:

(1) A tenant with a lease who has sat-
isfied all obligations with respect to
the property in a timely manner; or
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(2) A tenant who originally had a
lease that subsequently expired and
currently is leasing the property on a
month-to-month basis, has occupied
the property for at least three years
prior to the date of origination, and
has satisfied all obligations with re-
spect to the property in a timely man-
ner.

Qualifying leased CRE loan means a
CRE loan secured by commercial non-
farm real property, other than a multi-
family property or a hotel, inn, or
similar property:

(1) That is occupied by one or more
qualified tenants pursuant to a lease
agreement with a term of no less than
one (1) month; and

(2) Where no more than 20 percent of
the aggregate gross revenue of the
property is payable from one or more
tenants who:

(i) Are subject to a lease that will
terminate within six months following
the date of origination; or

(ii) Are not qualified tenants.

Qualifying multi-family loan means a
CRE loan secured by any residential
property (excluding a hotel, motel, inn,
hospital, nursing home, or other simi-
lar facility where dwellings are not
leased to residents):

(1) That consists of five or more
dwelling units (including apartment
buildings, condominiums, cooperatives
and other similar structures) primarily
for residential use; and

(2) Where at least 75 percent of the
NOI is derived from residential rents
and tenant amenities (including in-
come from parking garages, health or
swim clubs, and dry cleaning), and not
from other commercial uses.

Rental income means:

(1) Income derived from a lease or
other occupancy agreement between
the borrower or an operating affiliate
of the borrower and a party which is
not an affiliate of the borrower for the
use of real property or improvements
serving as collateral for the applicable
loan; and

(2) Other income derived from hotel,
motel, dormitory, nursing home, as-
sisted living, mini-storage warehouse
or similar properties that are used pri-
marily by parties that are not affili-
ates or employees of the borrower or
its affiliates.
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Replacement reserve means the month-
ly capital replacement or maintenance
amount based on the property type,
age, construction and condition of the
property that is adequate to maintain
the physical condition and NOI of the
property.

Salvage title means a form of vehicle
title branding, which notes that the ve-
hicle has been severely damaged and/or
deemed a total loss and uneconomical
to repair by an insurance company
that paid a claim on the vehicle.

Total debt, with respect to a bor-
rower, means:

(1) In the case of an automobile loan,
the sum of:

(i) All monthly housing payments
(rent- or mortgage-related, including
property taxes, insurance and home
owners association fees); and

(ii) Any of the following that is de-
pendent upon the borrower’s income
for payment:

(A) Monthly payments on other debt
and lease obligations, such as credit
card loans or installment loans, includ-
ing the monthly amount due on the
automobile loan;

(B) Estimated monthly amortizing
payments for any term debt, debts with
other than monthly payments and
debts not in repayment (such as de-
ferred student loans, interest-only
loans); and

(C) Any required monthly alimony,
child support or court-ordered pay-
ments; and

(2) In the case of a commercial loan,
the outstanding balance of all long-
term debt (obligations that have a re-
maining maturity of more than one
year) and the current portion of all
debt that matures in one year or less.

Total liabilities ratio means the bor-
rower’s total liabilities divided by the
sum of the borrower’s total liabilities
and equity, less the borrower’s intan-
gible assets, with each component de-
termined in accordance with GAAP.

Trade-in allowance means the amount
a vehicle purchaser is given as a credit
at the purchase of a vehicle for the fair
exchange of the borrower’s existing ve-
hicle to compensate the dealer for
some portion of the vehicle purchase
price, not to exceed the highest trade-
in value of the existing vehicle, as de-
termined by a nationally recognized
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automobile pricing agency and based
on the manufacturer, year, model, fea-
tures, mileage, and condition of the ve-
hicle, less the payoff balance of any
outstanding debt collateralized by the
existing vehicle.

Uniform Standards of Professional Ap-
praisal Practice (USPAP) means gen-
erally accepted standards for profes-
sional appraisal practice issued by the
Appraisal Standards Board of the Ap-
praisal Foundation.

§244.15 Qualifying commercial loans,
commercial real estate loans, and
automobile loans.

(a) General exception for qualifying as-
sets. Commercial loans, commercial
real estate loans, and automobile loans
that are securitized through a
securitization transaction shall be sub-
ject to a 0 percent risk retention re-
quirement under subpart B, provided
that the following conditions are met:

(1) The assets meet the underwriting
standards set forth in §§244.16 (quali-
fying commercial loans), 244.17 (quali-
fying CRE loans), or 244.18 (qualifying
automobile loans) of this part, as appli-
cable;

(2) The securitization transaction is
collateralized solely by loans of the
same asset class and by servicing as-
sets;

(3) The securitization transaction
does not permit reinvestment periods;
and

(4) The sponsor provides, or causes to
be provided, to potential investors a
reasonable period of time prior to the
sale of asset-backed securities of the
issuing entity, and, upon request, to
the Commission, and to its appropriate
Federal banking agency, if any, in
written form under the caption ‘‘Credit
Risk Retention”, a description of the
manner in which the sponsor deter-
mined the aggregate risk retention re-
quirement for the securitization trans-
action after including qualifying com-
mercial loans, qualifying CRE loans, or
qualifying automobile loans with 0 per-
cent risk retention.

(b) Risk retention requirement. For any
securitization transaction described in
paragraph (a) of this section, the per-
centage of risk retention required
under §244.3(a) is reduced by the per-
centage evidenced by the ratio of the

§244.15

unpaid principal balance of the quali-
fying commercial loans, qualifying
CRE loans, or qualifying automobile
loans (as applicable) to the total un-
paid principal balance of commercial
loans, CRE loans, or automobile loans
(as applicable) that are included in the
pool of assets collateralizing the asset-
backed securities issued pursuant to
the securitization transaction (the
qualifying asset ratio); provided that:

(1) The qualifying asset ratio is meas-
ured as of the cut-off date or similar
date for establishing the composition
of the securitized assets collateralizing
the asset-backed securities issued pur-
suant to the securitization transaction;

(2) If the qualifying asset ratio would
exceed 50 percent, the qualifying asset
ratio shall be deemed to be 50 percent;
and

(3) The disclosure required by para-
graph (a)(4) of this section also in-
cludes descriptions of the qualifying
commercial loans, qualifying CRE
loans, and qualifying automobile loans
(qualifying assets) and descriptions of
the assets that are not qualifying as-
sets, and the material differences be-
tween the group of qualifying assets
and the group of assets that are not
qualifying assets with respect to the
composition of each group’s loan bal-
ances, loan terms, interest rates, bor-
rower credit information, and charac-
teristics of any loan collateral.

(c) Ezxception for securitications of
qualifying assets only. Notwithstanding
other provisions of this section, the
risk retention requirements of subpart
B of this part shall not apply to
securitization transactions where the
transaction is collateralized solely by
servicing assets and either qualifying
commercial loans, qualifying CRE
loans, or qualifying automobile loans.

(d) Record maintenance. A sponsor
must retain the disclosures required in
paragraphs (a) and (b) of this section
and the certifications required in
§§244.16(a)(8), 244.17(a)(10), and
244.18(a)(8), as applicable, in its records
until three years after all ABS inter-
ests issued in the securitization are no
longer outstanding. The sponsor must
provide the disclosures and certifi-
cations upon request to the Commis-
sion and the sponsor’s appropriate Fed-
eral banking agency, if any.
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